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GENERAL BANKING LITIGATION 
Bankruptcy Court Exceeded Its Authority 
When It Enjoined SBA Administrator from 
Denying PPP Loans to Debtors [5TH CIR] 

During the Covid-19 Crisis, Congress provided for $659 
billion in emergency Paycheck Protection Program (PPP) 
loans. A business in Chapter 11 bankruptcy was denied a PPP 
loan because the Small Business Administration (SBA) the 
loan administrator- had promulgated a regulation providing 
that all businesses in bankruptcy are ineligible for PPP loans. 
The business commenced an adversary proceeding against the 
SBA in bankruptcy court to enjoin discrimination against it 
because of its bankruptcy status. The bankruptcy court issued 
a preliminary injunction to stop the SBA’s loan denial, but the 
district court stayed the injunction and certified the case for 
direct appeal to the Fifth Circuit.

In HIDALGO CTY. EMERGENCY SERV. FOUND. v. 
CARRANZA (IN RE HIDALGO CTY. EMERGENCY 
SERV. FOUND.), 962 F.3d 838 (5th Cir. 2020), the court 
vacated the preliminary injunction. The court agreed with the 
SBA that the Small Business Act prohibits injunctions against 
the Administrator. Further, the court applied circuit precedent 
that prohibits injunctive relief against the SBA. For that reason, 
the court held that the bankruptcy court had exceeded its 
authority in issuing the preliminary injunction. [By Melissa 
Clark Melissa.l.clark@ttu.edu Ed. Kurt Brown]

Mortgagor’s Claims Lacked Jurisdiction 
under Rooker-Feldman Doctrine [2D CIR] 
In 2013, the mortgagor defaulted on a mortgage and was placed 
in state court foreclosure proceedings by the mortgagee. The 
mortgagor argued that the mortgagee did not possess a valid 
mortgage note and that the mortgagee and its counsel had 

violated numerous federal and state laws. Before the mortgagee 
could hold the foreclosure sale, the mortgagor, proceeding pro 
se, brought suit against the mortgagor and its counsel. The 
district court dismissed the complaint, and granted summary 
judgment to the mortgagee, reasoning that it lacked jurisdiction 
over the mortgagor’ s claims pursuant to the Rooker-Feldman 
doctrine, and that the mortgagor ‘ s remaining claims were 
barred by res judicata.

In BORRANI v. NATIONSTAR MORTG., LLC, 2020 U.S. 
App. LEXIS 21298, the court affirmed the district court’ s 
ruling, reasoning that it lacked jurisdiction over the mortgagor’s 
claims challenging the legitimacy of the foreclosure judgment 
pursuant to the Rooker-Feldman doctrine, and that the 
mortgagor’s remaining claims were barred by res judicata. The 
court first evaluated whether the mortgagor’s claims established 
jurisdiction in the federal court. The Rooker-Feldman doctrine 
establishes the principle that federal courts lack jurisdiction 
over cases brought by state  court losers complaining of injuries 
caused by state-court judgments rendered before the district 
court proceedings commenced. All of the mortgagor’ s claims 
were based on injuries caused by the state court’s judgment 
of foreclosure that were rendered before the mortgagor began 
federal proceedings; the mortgagor filed the complaint more 
than thirty days after the judgment of foreclosure and sale 
were entered. Therefore, the district court properly applied 
the Rooker-Feldman doctrine to these claims. Next, the court 
evaluated whether res judicata barred the mortgagor’s claims 
against the mortgagee. Both the mortgagee and mortgagor 
were parties to the state court action, and the grant of summary 
judgment was a final judgment on the merits. The mortgagor 
asserted either identical claims, e.g., that the mortgagee had 
violated the Truth in Lending Act and Regulation Z, or claims 
that were based on the same facts. Because the mortgagor had 
an opportunity to raise these issues in the state foreclosure 
action and that case was decided on the merits, the mortgagor’s 
substantially identical claims here were barred by res judicata.
[By Carlos Gracia carlos.gracia@ttu.edu Ed. Kurt Brown]
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National Bank Act Does Not Preempt 
State Whistleblower Law  /D MN]  

A few senior employees at a bank shifted legal counsel from one 
firm to another. The change in legal counsel occurred shortly 
after the bank entered into consent orders with the Office of 
Comptroller of the Currency (OCC) and the Federal Reserve 
Board of Governors (FRB). Those orders alleged the bank had 
failed to devote adequate oversight, internal controls, and risk 
management over foreclosures. The bank had used its original 
outside legal counsel to review the consent orders and make the 
necessary internal procedural changes to ensure compliance 
with the orders. In addition, the outside counsel had filed 
required quarterly reports relating to compliance with the 
consent orders. Shortly after convincing the OCC and FRB 
to release the bank from the consent orders, the bank changed 
legal counsel to a substantially more expensive firm. A bank 
officer in charge of risk management who later became vice 
president and corporate counsel expressed his concern over 
the change. Specifically, the bank officer was concerned by 
the significantly higher legal fees the new counsel charged, 
the assignment to the new counsel of “unnecessary work,” and 
that the new counsel missed a deadline for the quarterly report 
ensuring compliance with the consent order. The bank officer 
notified his superiors of a possible fraudulent relationship 
with the new legal counsel. The bank fired the bank officer 
a week after he reported the incident to the bank’s attorney 
investigating internal fraud. The employee brought a claim 
under the Minnesota Whistleblower Act (MWA), claiming 
that his discharge had been illegal because it was retaliatory; 
the bank moved to dismiss, contending that the MWA was 
preempted by 12 U.S.C. § 24, which provides that a bank 
may dismiss its officers “at  pleasure.”

In BOWEN v. UNITED STATES BANK NAT’L ASS’ 
N, No. 19-cv-2683, 2020 WL 3429698, 2020 U.S. Dist.  
LEXIS109236, (D. Minn. Jun. 22, 2020), the court held 
that the National Bank Act (NBA) does not preempt the 
retaliatory discharge law of the Minnesota Whistleblower Act 
(MWA). Federal law preempts state law in three ways. First, 
state law is preempted when there is an express preemption 
such as when Congress expressly prohibits particular state 
regulations. Second is field preemption, when Congress 
pervasively occupies all parts of a field of regulation, leaving 
states with no ability to regulate that field. Lastly, conflict 
preemption arises when federal and state law directly conflict. 
The bank argued there existed a conflict preemption between 
the NBA and the MWA because the NBA contained a 
“dismiss at-pleasure” clause. The court disagreed. First, the 
court held that the bank did not meet its burden by relying 
on the statutory text, structure, and legislative history of the 
NBA. It emphasized that at the time the NBA was passed, 

annual contracts were the norm, and this provision of the 
NBA was designed to prevent the harm of a bank being unable 
to discharge an incompetent or dangerous employee, and 
therefore protect the safety of banks. Moreover, the absence 
of conflict preemption was evidenced by the passage of the 
federal whistleblower laws, which was similar to the MWA. 
In the federal law, Congress had expressly intended to restrict 
a bank’ s ability to fire a bank officer acting as a whistleblower, 
and because the MWA was similar, it was not preempted by 
the NBA. [By Matthew Fosheim matthew.fosheim@ttu.edu Ed. 
Kurt Brown]

NBA Does Not Preempt State 
Laws Requiring Interest Payment 
on Escrow Funds/DMD]

The bank requires mortgagors to maintain an escrow account 
for any related property expenses, such as property taxes or 
insurance premiums. The debtor obtained a home mortgage 
from a different company in 1995. In 2013, the debtor entered 
into a new mortgage agreement with the bank. Under this 
agreement, the bank, which is a national bank, agreed to pay 
interest on the escrowed funds if “applicable law” required it. 
Maryland law requires a bank to pay interest on any escrowed 
mortgage payments. The debtor paid all monthly mortgage 
payments, including amounts required to be placed into escrow 
but the bank never paid any interest on the debtor’s escrowed 
funds. The debtor filed this complaint on behalf of herself 
and other putative borrowers with the bank. The court ruled 
that the NBA does not preempt Maryland state law requiring 
interest on mortgage escrow accounts. The bank moved for lave 
for an interlocutory appeal to the Fourth Circuit.

In CLARK v. BANK OF AM., N.A., No. SAG-18-3672, 2020 
WL 3868990, 2020 U.S. Dist. LEXIS 120688 (D. Md. Jul. 9, 
2020), the court held the National Bank Act (NBA) does not 
preempt Maryland law requiring the bank to pay interest on 
any amounts in escrow. Under Md. Code Ann., Com. Law 
§12-109(b)(l), when a lending institution maintains an escrow 
account on behalf of borrowers, the lender must pay interest on 
that account. The bank argued the NBA preempted Maryland 
state law, and it was therefore not required to pay any interest. 
However, the court rejected this analysis after carefully looking 
at the statutory text, structure, and legislative history behind 
the 2010 Dodd-Frank Wall Street Reform and Consumer 
Protection Act. That law had required the payment of interest 
on escrow accounts when “applicable” state or federal law 
provided for such payments. The word “applicable,” however, 
did not create an exception allowing national banks to avoid 
state interest laws by suggesting that the NBA preempted state 
escrow laws for nationally  chartered banks. In fact, the Dodd-
Frank drafters understood that that “state statutes requiring 

payment of interest on escrow accounts are a viable means of 
consumer protection within the dual regime of federal and 
state regulation.” The court also cited similar court decisions in 
both New York and California, in which a national bank had 
been forced to pay interest payments on escrow accounts. For 
these reasons, the court denied the motion for an interlocutory 
appeal. [By Matthew Fosheim matthew.fosheim@ttu.edu Ed. 
Kurt Brown]

FAIR DEBT COLLECTION 
PRACTICES ACT 
Loan Originator Not “Debt Collectors” 
Under the FDCPA  [11TH CIR] 

The plaintiffs in this case were the sisters and heirs of the debtor 
who had defaulted on his mortgage. The creditor requested that 
the state court enter a judgment foreclosing the mortgage, and 
also served summons on the debtors, which stated: “If you do 
not file your response on time, you may lose the case, and your  
wages, money, and property may thereafter be taken without 
further warning from the court.” The debtors allege that the 
creditor violated § 1692e of the Fair Debt Collection Practices 
Act (FDCPA), which prohibits a “debt collector” from using 
“any false, deceptive, or misleading representation or means in 
connection with the collection of any debt.” They also claim 
that the defendants violated § 1692f, which prohibits a “debt 
collector” from using “unfair or unconscionable means to 
collect or attempt to collect any debt.” The debtors then filed 
a federal class-action complaint against the creditor, alleging 
that the summons and state-court complaint violated the Fair 
Debt Collection Practices Act.

In ANDERMAN v. JP MORGAN CHASE BANK, 803 
Fed.  App’ x 290 (11th Cir. 2020), the court held that the 
debtors failed to properly plead that the creditor was a debt 
collector under the FDCPA and that the conduct alleged was 
related to debt collection. The court first evaluated whether the 
debtors have sufficiently alleged that the creditors (Chase and 
Phelan) were “debt collectors” under the FDCPA. The court 
held that they simply restated the definition of “debt collector” 
under the FDCPA in their complaint, without alleging any 
factual support. The debtors further asserted that the creditors 
collected debts “owed or due another” and are accordingly 
“debt collectors” under the second definition of the FDCPA. 
The court also rejected this argument because the complaint 
and attached documents confirm that the creditor was 
seeking to foreclose on a mortgage that it, itself, originated. In 
attempting to foreclose on the debtor’s mortgage, the creditor 
was acting on its own behalf and cannot be considered as 
attempting to collect debts “owed or due another.” Lastly, the 
court evaluated whether the debtors sufficiently pleaded that 

the state court foreclosure complaint and summons “are an 
attempt to collect a ‘debt’ within the meaning of the FDCPA.” 
The state-court foreclosure complaint and the summons were 
not attempts to collect a debt from the debtors because the 
foreclosure complaint did not seek a “deficiency” against the 
debtors, as they had alleged. Further, the summons does not 
constitute an explicit demand for the plaintiffs to pay, but only 
referred to general consequences that may result from failing 
to respond to a complaint. [By Carlos Gracia carlos.gracia@ttu.
edu Ed. Kurt Brown]

BANKRUPTCY 
Debt Dischargeable Because 
Bank Did Not Rely on Erroneous 
Financial Statement   [BKR CD IL] 

For almost two decades, the debtors, who had a farming 
business, maintained an ongoing borrowing relationship with 
a bank. The debtors secured loans by granting the bank various 
security interests in their crops, equipment and machinery, 
and other farm assets. At no time had the bank ever classified 
the debtors’ loans as distressed or in trouble. In 2015, the 
debtors failed to repay a small portion of their annual loan. 
After receiving their 2016 loan, the debtors repaid the full 2016 
amount and made a partial payment on their 2015 loan. In 
2016, the debtors applied for their 2017 loan and were asked, 
for the first time by a new loan officer, to complete a financial 
statement. It turned out that the statement omitted obligations 
and overstated the value of assets. Moreover, the debtors sold 
some collateral without turning the proceeds over to the bank. 
The debtors filed for chapter 12 bankruptcy in 2017 after 
suffering significant farm losses and after incurring substantial 
personal medical expenses. The bank claimed the debtors had 
deceived the bank when applying for their 2017 loan by, among 
other things, not fully disclosing all their debts. Accordingly, 
the bank claimed, (1) the debtors’ obligations to it should be 
non-dischargeable in bankruptcy and (2) that the debtors were 
liable to it for willful conversion of the bank’s collateral.

In BANK OF RANTOUL v. ADCOCK (IN RE ADCOCK), 
Nos. 18- 90098, 18-9014, 2020 Bankr. LEXIS 1926 (Bankr. 
C.D. Ill. July 17, 2020), the court held the bank failed to prove 
the debtors’ omissions on their financial statement rendered 
the loans nondischargeable. The court conducted a fact-
intensive review of all the evidence. The court looked at four 
things:  1) the debtors’ financial statements, 2) the historical 
and customary business practices between the parties, 3) 
statements from two bank loan officers, and 4) the debtors’ 
testimony. Both parties agreed that the debtors did not disclose 
all debts in their application for their 2017 loan. However, 
there was no evidence the debtors sought to mislead or deceive 



NDBA Legal Update • September 17, 2020 NDBA Legal Update • September 17, 2020 Page 5Page 4

the bank. The debtors had acted “recklessly” by not including 
all farm equipment and credit card debts in their financial 
statements from the bank. However, their primary loan officer 
usually personally checked all farm equipment on the debtors’ 
property. When the primary loan officer retired, the new loan 
officer only required a financial statement, and never reviewed 
the debtors’ equipment on their property. The new loan officer 
falsely claimed he would never have approved the 2017 loan 
had he known the true financial situation of the debtors. This 
statement directly conflicted with the bank’s history of dealings 
with the debtors and the fact the debtors’ loans had never 
been marked as distressed or troubled.  Importantly, given the 
debtors’ large bank loan each year and outstanding debt to the 
bank, the bank’s assets would have been at greater risk had it 
not approved the 2017 loan. Therefore, the court concluded 
that the bank failed to prove the omissions and misstatements 
on the financial statement were material and that the loan was 
therefore non-dischargeable. However, the debtors’ obligations 
that arose from selling certain collateral without turning the 
proceeds over to the bank were nondischargeable. [By Matthew 
Fosheim matthew.fosheim@ttu.edu Ed. Kurt Brown]

Consensual Third-party 
Releases in Reorganization 
Plan are Valid [BKR ND TX] 

The debtor sought chapter 11 bankruptcy relief. Several years 
later, the debtor filed a third amended reorganization plan and 
the bankruptcy court conducted a confirmation hearing on 
that plan.

WL 2590035, 2019 Bankr. LEXIS 1912 (Bankr. N.D. Tex. 
June 22, 2019), the court confirmed the plan after holding that 
the plan complied with the Bankruptcy Code. The court noted 
that Code section 1123 and Bankruptcy Rule 9019 allow for 
the good faith compromise of claims when a settlement is in 
the best interest of the estate. The amended plan contained 
third-party releases that prevent all consenting creditors from 
commencing future proceedings against the released parties. 
The ballots that were mailed in connection with the plan 
allowed individual creditors to agree to the releases. The plan 
explained the releases clearly and emphasized their importance 
in boldface type that urged creditors to study the releases 
carefully. The court also found the language in the releases to 
be sufficiently specific. For those reasons, the court determined 
the third-party releases were valid as to creditors that had 
elected to opt-in to the releases in their ballots. [By Melissa 
Clark Melissa.l.clark@ttu.edu Ed. Kurt Brown]

*Debtor’s Pretend Sale Not 
Defeasance If Creditor Unaware 
of Sham [BKR SD TX] 

Debtors filed a lawsuit against a creditor seeking to enjoin 
the creditor from foreclosing on their homestead and other 
property. The creditor contended the debtors had lost their 
homestead exemption when the debtors conveyed the property 
to the debtors LLC. The creditor specializes in “flipped” houses 
or homes used for rental purposes. The debtors claimed the 
transfer to the LLC only occurred at the insistence of the 
creditor. After a loan modification, the debtors sought to move 
the property back into their name from the LLC to reduce their 
tax burden. A year later, debtors defaulted, and the creditor 
sought to foreclose on the property. The debtors claimed that the 
initial property sale to the LLC was improper. They claimed it 
was a pretend sale with a condition of defeasance and therefore 
void under the Texas Constitution. The creditor claims the 
LLC was the legal owner of the property, and therefore the 
debtors could not benefit from a homestead exemption.

In WHITCOMB v. PAULL & PARTNERS-LOCKE LANE 
(IN RE WHITCOMB), No. 17-31692, 17-03199, 2020 WL 
3272731, 2020 Bankr.  LEXIS 1592 (Bankr. S.D. Tex, June 
17, 2020), the court held that the Texas Supreme Court does 
not recognize a secret condition of defeasance. The court 
found that the debtors had initiated contact with the creditor 
to obtain the loan. Moreover, although the creditor may not 
have known the debtors were living in the property at the time 
it made the loan, the creditor consciously avoided asking where 
the debtors lived when making the loan. To support their case, 
the debtors supplied documents of a previous oral request to 
another institution reflecting their intent to transfer the home 
to an LLC and then back to themselves. Additionally, the 
debtors cited a letter from their attorney, noting their intention 
to rent part or all of the property to obtain additional income. 
The creditor seemed to have relied on this information without 
any verification. The court agreed that at the time of the loan 
modification for tax purposes, the creditor should have been 
on notice the debtors claimed the property as their homestead. 
However, the creditor provided evidence that the debtors 
signed a non-homestead affidavit regarding the property when 
transferring it to the LLC.

Consequently, although evidence showed the debtors’ intent 
to make a sham property transfer and the creditor’s reasonable 
knowledge of that transfer, there was no evidence of an 
agreement between the parties for a sham sale. Therefore, since 
there was no evidence of the creditor’s actual knowledge of 
the debtors’ intended sham sale, there was no defeasance. 
Importantly the court noted its inability “to locate any Texas 

authority dealing with a pretended sale where the sham was 
organized and perpetrated by the borrower without the lender’s 
actual knowledge.” Thus, the court concluded that Texas 
designed the law to protect homeowners from unscrupulous 
lenders seeking to deprive them of their homestead exemption, 
not a borrower seeking to avoid the protections of the 
homestead laws on his own volition. The court opined that “the 
Texas Supreme Court would not recognize a secret condition 
of defeasance, never disclosed to the lender.” [By Matthew 
Fosheim matthew.fosheim@ttu.edu Ed. Kurt Brown]

SMALL BUSINESS 
REORGANIZATION ACT
Eligibility Under SBRA Not Limited 
To Debtors Currently Engaged 
In Business [BKREDLA] 

The debtors owned several food production and processing 
companies and filed for bankruptcy under chapter 11 of the 
Bankruptcy Code. The creditors then filed a motion under 
of the Bankruptcy Code § 1l 12(b) (“Motion to Convert”) to 
dismiss the case. The debtors then amended their voluntary 
petition and elected to proceed under subchapter V of Chapter 
11, which “offers small business debtors, including individuals, 
a streamlined process for confirming a plan to reorganize and 
remain in business.” The creditors argued that the debtors 
could not proceed under subchapter V because they were not 
“engaged in commercial or business activities” as required by 
the statute. Further, the creditors asserted that an individual 
debtor with debt resulting from the individual debtor’s 
guarantee of commercial or business loans to a separate entity 
in which the individual debtor has a controlling interest does 
not count in determining whether a majority of the debtors’ 
fixed obligations arise from commercial or business achv1hes. 
As required in order to be a subchapter V debtor. The debtor 
filed a response to those arguments and at the same time moved 
to dismiss the case in order to re-file the case under subchapter 
V.

In IN RE BLANCHARD, No. 19- 12440, 2020 Bankr. LEXIS  
1909 (Bankr. E.D. La. 2020), the court held that the debtors 
qualified as small business debtors under the SBRA because a 
majority of the debtors’ debts arose from the operation of both 
currently operating businesses and non operating businesses, 
and the debtors total debts did not exceed the SBRA’s debt 
limit. The court first evaluated the debtors’ argument 
regarding their eligibility to file under subchapter V and their 
independent status as small business debtors “engaged in 
commercial or business activities.” In sum, to be a subchapter 
V debtor, a debtor must be “engaged in commercial or business 

activities” and neither it nor its affiliates may not have total 
noncontingent liquidated secured and unsecured debts of 
more than $7,500,000. The creditors interpreted the language 
in the statute that defines a “debtor” as “a person engaged in 
commercial or business activities” to require a debtor to be 
currently engaged in commercial or business activities. The 
court rejected this argument, adopting the reasoning of the 
Wright court and found “although the brief legislative history 
of the SBRA indicates it was intended to improve the ability of 
small businesses to reorganize and ultimately remain in business, 
nothing therein, or in the language of the definition of a small 
business debtor, limits application to debtors currently engaged 
in business or commercial activities.” Further, a majority of the 
debtors’ debts stem from operation of both currently operating 
businesses and non operating businesses, and those debts do not 
exceed the SBRA’s debt limit. Therefore, the court held that the 
debtors qualify as small business debtors under the SBRA. [By 
Carlos Gracia carlos.gracia@ttu.edu Ed. Kurt Brown]

CONSUMER FINANCE 
PROTECTION BUREAU
Requirement that CFPB Director 
Only Be Removed for “Cause” 
Unconstitutional  [US] 

The Consumer Finance Protection Bureau (CFPB) is a 
government agency created by the Dodd-Frank Wall Street 
Reform and Consumer Protection Act in response to the Great 
Recession. The CFPB is an important agency: many different 
federal statutes that already existed at the time of the CFPB’ 
s creation fall under its purview and enforcement powers, 
including the Fair Credit Reporting Act (FCRA), the Federal 
Debt Collection Practices Act (FDCPA), and the Truth in 
Lending Act (TILA). 12 U.S.C. §5536(a)(l)(B). The CFPB 
has “extensive rulemaking, enforcement, and adjudicatory 
powers, including the authority to conduct investigations, 
issue subpoenas and civil investigative demands, initiate 
administrative adjudications, prosecute civil actions in 
federal court, and issue binding decisions in administrative 
proceedings.” Further, it “may seek restitution, disgorgement, 
injunctive relief, and significant civil penalties for violations of 
the...federal statutes under its purview.”

A law firm providing debt collection-related legal services 
to clients refused to respond to a CFPB demand to produce 
information sought under the CFPB’s civil enforcement 
powers, and instead challenged the constitutionality of the 
statutory provisions regarding removal of the CFPB director. 
The statutes provided the director will be “appointed by the 
President with the advice and consent of the Senate, 12 U.S.C. 
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Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the association. 
Although Tracy is pleased to be able to serve as a resource for NDBA 
members in responding to their questions, she is providing general 
information, not legal advice. Banks must obtain legal advice from 
counsel who has been retained by the bank to represent the bank’s 
interests in a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 701.772.8111 or 
email at tracy@ndba.com. 

Tracy Kennedy

§5491(b)(2), for a five  year term, during which the President 
may remove the Director only for inefficiency, neglect of 
duty, or malfeasance in office. §§5491(c)(l), (3).” The law firm 
argued that this limitation on removal of the director of the 
CFPB was unconstitutional and for that reason the bureau was 
improperly constituted. Accordingly, the law firm argued, any 
enforcement actions by the law firm were null and void. The 
law firm’s argument was rejected by both the District Court as 
well as the Ninth Circuit Court of Appeals, which concluded 
the law firm’ s challenge “was foreclosed by Humphrey’s 
Executor v. United States, 295 U. S. 602 (1935) and Morrison 
v. Olson, 487 U.S. 654 (1988).” The Supreme Court granted 
the law firm’s petition for certiorari.

In SEILA LAW, LLC v. CONSUMER FIN. PROT. BUREAU, 
140 S. Ct. 2183 (2020), the Court held that the provisions that 
restrict the President’s ability to remove the CFPB director 
except for “inefficiency, neglect of duty, or malfeasance in 
office,” §§549l(c)(l), (3), violated the constitutional requirement 
of the separation of powers. The Court stated the agency 
“lacks a foundation in historical practice and clashes with 
constitutional structure by concentrating power in a unilateral 
actor insulated from Presidential control...it is an innovation 
with no foothold in history or tradition.” Addressing the 
precedents of Humphrey’s Executor and Morrison, the 
Court determined that the director’s ability to issue binding 
regulatory rulings and unilaterally award final administrative 
decisions with steep financial penalties distinguished 
the director’s role from the Federal Trade Commission’ s 
leadership in Humphrey’s Executor, and the Court quickly 
dismissed any notion that the CFPB director could qualify as 
an “inferior officer” under the Morrison framework, noting the 
“independent counsel in Morrison was empowered to initiate 
criminal investigations and prosecutions, and in that respect 
wielded core executive power...trained inward to high-ranking 
Governmental actors...and was confined to a specified matter... 
.By contrast, the CFPB Director has the authority to bring the 
coercive power of the state to bear on millions of private citizens 
and businesses, imposing even billion-dollar penalties through 
administrative adjudications and civil actions.” The Court also 
suggested that the having the leadership of the CFPB vested 
in one person violated a fundamental constitutional principal 
that “scrupulously avoids concentrating power in the hands of 
any single individual.”

The Court did not invalidate the entirety of the CFPB or the 
legislation that enabled it. The law firm argued the prov1s1ons 
found to unconstitutionally insulate the CFPB director from 
the President’s power of removal were not severable from the 
other statutory provisions that affect CFPB’s power to act, and 
that the entire agency was thus unconstitutional. Instead, the 
Court reiterated the principle that “one section of a statute 

may be repugnant to the Constitution without rendering the 
whole act void,” and concluded “provisions of the Dodd-Frank 
Act bearing on the CFPB’s structure and duties remain fully 
operative without the offending...restriction.”

Concurring in part and dissenting in part, Justice Thomas 
joined by Justice Gorsuch suggested that Humphrey’s Executor 
should be entirely overruled and dissented from the majority’s 
severability analysis as contrary to history and precedent. 
Instead, these dissenters would have declined to allow the 
CFPB to operate with its unconstitutional structure and leave 
Congress free to amend the statute as it saw fit. These dissenters 
believed that it is inappropriate for courts to sever and excise 
words within a statute to remedy a constitutional problem, 
because such actions are “bringing courts dangerously 
close to issuing advisory opinions.” Four Justices (Kagan, 
Breyer, Ginsberg and Sotomayor) agreed that the dismissal 
provision of the statute was severable, but argued that the “for 
cause” requirement for dismissal of the CFPB director was 
constitutional. [By Kurt Brown kurt.brown@ttu.edu]
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